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SPECIAL ARTICLES 


Conflict and Compromise 
Devolution and Disposal of Property in a Matrilineal 


Muslim Society 


Leela Dube 


History provides examples of societies that come to accept two sets of rules simultaneously, both being viewed as 
sacrosanct: those subsumed in traditional customary law and derived-essentially from kinship; and those subsumed in the 
legal codes of their new faiths. The inhabitants of the Lakshadweep group of coral islands present a fascinating instance 


of this kind. 


The people of Lakshadweep have followed matriliny under the rubric of Islam. As a consequence their conceptions 
of rights relating to property and its actual distribution have been governed by customary law upholding matrilineal 
principles along with an application of rules deriving their sanction from Quranic injunctions and the sharia. 

Focusing on the process of devolution and disposal of property in Kalpeni, one of the 10 inhabited islands of the 
Lakshadweep group, this study presents situations in which parts of two legal systems were used at different points in the 
same disputes or in which there was simultaneous use of elements of both systems. 


I 


RIVALRIES and. disputes over property 
within the kinship universe are a ubiquitous 
feature of human social life. Rules relating 
to rights over property are rooted in specific 
kinship systems and are neither unambi- 
guous nor inflexible. Often such rights are 
negotiable. The ambiguity in rules and the 
multiplicity of norms that govern choice, as 
well as the complexities of events and cir- 
cumstances, leave room for individuals and 
kin groups to pursue their interests in di- 
verse ways. Rules, norms and behaviour— 
all seem amenable to different interpreta- 
tions and to reinterpretation. This is espe- 
cially evidentin societies that function under 
systems of customary law. The situation 1s 
further complicated if, along with the rules 
subsumed under its customary law, a society 
comes under the influence of another legal 
system. There have been instances of colo- 
nial powers trying to impose their legal 
systems on the populations under their rule. 
At other times they have interpreted indi- 
genous systems in the light of concepts and 
rules derived from their own legal systems. 

History also provides examples of socie- 
ties that come to accept two sets of rules 
simultaneously, both being viewed as sac- 
rosanct: those subsumed in traditional cus- 
tomary law and derived essentially from 
kinship; and those subsumed in the legal 
codes of their new faiths. The inhabitants of 
the Lakshadweep (Laccadive) group of coral 
islands in the Arabian Sea off the south- 
western coast of India present a fascinating 
instance of this kind. They have followed 
matriliny under the rubric of Islam. As a 
consequence their conceptions of rights re- 
lating to property and its actual distribution 
have been governed by customary law up- 
holding matrilineal principles along with an 
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application of rules deriving their sanction 
from Quranic injunctions and the sharia.' 

In this essay I shall focus my attention on 
the process of devolution and disposal of 
property on Kalpeni island. It is based on a 
scrutiny of documents registered in the 
Amin’s court from 1881 to 1966, detailed 
accounts of the movement of the property of 
some taravads (matrilineal descent groups), 
and a study of some court cases. Recent 
changes in the administrative set-up of the 
island have been ignored.” 

This study presents situations in which 
parts of two legal systems were used at 
different points in the same disputes or in 
which there was simultaneous use of ele- 
ments of both systems. Transactions rela- 
ting to property and disputes arising from 
them involved persuasion, cajolery, the put- 
ting forth of counter-claims, manoeuvring, 
the formation of alignments and realign- 
ments, and the play of power in the arena of 
justice. What is most interesting, however, 
is the selective invocation of norms and 
values emanating from two sources, 
matriliny and Islam. _ 

After a brief ethnographic account of the 
island of Kalpeni I shall spell out the nature 
and character of property and also the broad 
rules and processes that govern transactions 
in it. This is followed by a presentation of 
two complex cases of transactions in property 
and the attendant disputes and their resolution. 
In the concluding section an attemptis made to 
analyse the interplay of values and norms, 
rules and processes, interests and emotions. 


Il 


Kalpeni is one of the 10 inhabited islands 
of the Lakshadweep group. Its inhabitants 
are Sunni Muslims who follow the Shafi’i 
school of Islamic law. They have been in- 
cluded in the list of scheduled tribes by the 
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government of India. Barring the distant 
island of Minicoy, which is ethnically and 
culturally closer to the Maldives, the inhab- 
itants of all the islands are descendants of 
Hindu settlers from the Kerala coast. Ac- 
cording to historical and linguistic evidence 
the major migrations possibly occurred in 
the 9th and 10th centuries AD.’ After about 
four centuries there was an en masse conver- 
sion to Islam brought about by Arab traders. 
Hinduism was thus displaced by Islam; but 
the special form of matriliny which the 
migrants had brought and which had be- 
come entrenched because of favourable eco- 
logical conditions, has survived to this day 
[Dube 1969, 1978; Kutty 1972; Ittaman 
1976; Saigal 1990}. 

The islands produced only coconut, fish, 
some fruits, coarse grains and vegetables. 
Coir-making has been the principal industry 
and the coconut has been the basis of the 
economy. The islands have all along sus- 
tained themselves thrpugh trade with the 
mainland, from wher¢ ‘they have got those 
necessities that they ‘did not themselves 
produce. The islanders thus owe to the main- 
land their cultural heritage, including lan- 
guage, and have always depended on it for 
their staple food, rice. 

The islands seem to have been under the 
authority of one or other ruler from the 
mainland, although dépendable historical 
evidence is available only for events after 
the 15th century. At the beginning of the 
16th century these islands were transferred 
from the Hindu Raja of Chirakkal to the 
Arakkal rulers of Cannanore, who were 
Muslims. During Arakkal rule the islands" 
were admmistered by karyakars, agents of 
the ruler, -assisted. by a few mokhyastans, 
karnavars, or important people from the 
islands. The Amindive group was treated as 
one unit. It passed into the hands of the 
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‘British from Tipu Sultan of Mysore at the 
end of the 18th century. For the Laccadive 
group there was a century-long struggle 
between the Arakkal rulers and the British. 
From 1875 the islands of this group effec- 
tively remained in the hands of the British, 
being ‘finally taken over by them in 1905. 
From 1877 each of these four islands had an 
Amin appointed by the government from 


among the karnavars or elders who repre-” 
sented important taravads. The karnavars 


assisted the Amin in the administration of 
justice. This group of islands was attached 
to the district of Malabar. 

The coir monopoly, introduced in 1764-65 
during Arakkal rule, was the main source of 
revenue for the government. Tree tax was 
levied on pandaram or government land. 
The coir depots established on the islands 
around 1922 provided for the supply of rice 
in exchange for coir at exchange rates fixed 
by the government from time to time. 

Kalpeni, situated about 220 km south- 
west of Kozhikode (Calicut), is about three 
miles long and three quarters of a mile broad 
at its widest. There are five uninhabited 
islets to its south-west and a larger one to its 
north. A lagoon encloses this small group 
within a ring reef and provides excellent 
facilities for fishing. Kalpeni and adjacent 
islands are covered with coconut trees, with 
breadfruit trees forming a distant second as 
vegetation. | 

Cultivated edibles included papaya, plan- 
tain, yam, sweet potato, ragi, maize and 
beans. The growing of betel vines was also 
popular. Coconut trees supplied the raw 
materials for both coir and copra, the princi- 
pal industries. From coconut toddy were 
made vinegar and jaggery, which had a good 
market on the mainland. Fishing was an 
important activity on Kalpeni, but the catch 
was essentially for home consumption. 

In 1962 the population of Kalpeni was 
2,920.* One significant feature of these is- 
lands has been the presence of three or four 
caste-like groups which are interdependent, 
hierarchically graded, exclusive and exhaus- 
tive. Tradition traces their descent to the 
Nayar, Nambudiri, Mukuvan and Tiyacastes 


of Kerala. Kalpeni’s population was divided: 


into three groups: the Koya, who were tradi- 
tionally landlords and boat owners; the 
Malmi, navigators; and the Melacheri, cv- 
conut pluckers and toddy tappers. The Koya 
formed over half of the population and the 
Melacheni over a third. The major economic 
relationship, that between keyi (master) and 
tandelan (servant) was between the Koya 
and the Melacheri. Particular Koya taravads 
or their segments were linked to Melacheri 
households in service relationships. Besides 
plucking coconuts and tapping toddy, the 
tandelan rendered services and assistance in 
various activities including copra-making, 
fishing, the building of boats and houses, 
coir-making, voyages to the mainland, and 
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rituals and ceremonies. Their remuneration 
was mostly in kind 

Relations betwéen groups were tradition- 
ally marked by discrimination, social dis- 
tance, and various kinds of disabilities which 
were akin to those traditional in Kerala but 
without notions of ritual purity and pollu- 
tion. During British rule, particularly in this 
century, the Melacheri successfully fought 


’ for the removal of disabilities and discrimi- 


nation. Gradually they also came to acquire 
some land. The three groups have contin- 


ued, however, to remain separate and dis- 


tinct, with endogamous marriage as the norm 
as well as the practice. Instances of hyper- 
gamy could be counted on one’s fingers.° 

The island had 22 mosques and twoschools 
for religious education. A high school and 
also a primary school for girls had been 
opened by the government. 

The local administration of the island was 
in the hands of the Amin, who was assisted 
by members of the island’s council of el- 
ders. In the 1960s this consisted of the 
karnavars of 24 taravads, of whom 16 were 
traditionally recognised Koya taravads.° 
Appellate jurisdiction for Kalpeni lay in the 
district of Malabar. During the periodic visits 
of the inspecting officer appeals were heard 
and cases decided with the help of the elders. 

Descent was traced through the mother: 
female links alone were recognised for mem- 
bership of a matrilineal group and for a right 
to its resources. The traditional pattern of 
marital residence was duolocal, the husband 
being a nightly visitor to his wife’s house. 
Children lived with their mother and her 
matrilineal kin.’ Thus the elementary or 
nuclear family, either as an independent unit 
or embedded in a larger kinship unit, was not 
institutionalised. 

Marriage always began witha visiting pat- 
tern. In the early 1960s, of 670 married men 
515 were visiting husbands; 124 lived uxori- 
locally; 23 lived neolocally; and the wives 
of eight had moved to live with them [Kutty 
1972]. Uxorilocal residence was adopted 
only after a marriage had acquired stability. 
Divorce and remarriage were common.® 

One’s social identity was derived from 
one’s taravad, whose name was used as a 
prefix to one’s personal name. A taravad 
was a group of individuals, of both sexes, 
who could trace their descent in the female 
line from a common female ancestor. The 
depth of this matrilineage could vary from 
three to six generations. It was birth in a 
taravad, a matrilineal exogamous descent 
group, which gave an individual an inalien- 
able right to a share in its) property. 

A taravad was not always an economic 
unit that owned property in common and 
organised production and other economic 
activities in common. It might form a pro- 
perty group operating as one production and 
consumption unit, it might be a production 
unit that comprised more than one 
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consumption unit, or it might have split into 

a number of property groups, each of which 

was made up of one or more consumption 

units (Diagrams 1 to 4).’ The splits in a 

taravad or a lower level matrilineal unit 

tended to run along tavazhi or branch lines.'°. 
- Along with the other islands, Kalpeni had 

no codified law. It only had customary law, 

which laid considerable emphasis on prece- 

dents. This was referred to as parampara 

(tradition), and in reference to matrilineal 

property and inter-group and interpersonal 

relations within the kinship universe was 

specified as marumakkatayam, which is the 

term used for the matrilineal system among 
both Hindus and Muslims on the south- 
western coast of India. | 

Marriage and divorce were regulated by 
the sharia, specifically by the Shafi’i school 
of law. The sharia also provided guidance 
for the other crises of life such as birth, 
circumcision and death. But aspects of mar- 
riage, divorce and life-cycle rituals were 
also governed by tradition. The Kazi (who 
was usually his taravad’s representative on 
the island council) was expected to deal with 
all marriages and divorces. In instances of 
discord and quarrels he often held meetings 
to negotiate and attempt reconciliation with 
the help of elders. Issues pertaining to the 
settlement of dues between husband and 
wife or other matters relating to property 
arising. out of divorce could be referred to 
the island council. All matrilineal property 
disputes and transactions relating to the 
disposal of individually owned property, 
which was viewed as being governed by the 
sharia, was either settled through negotia- 
tion or dealt with by the council. 

In connection with the matrilineal 
Minangkabau of West Sumatra, Nikki 
Keddie (1987: 19) speaks of Islam being 
considered classically to consist of two parts: 
ibadat, worship, which includes the ‘five 
pillars of Islam’; and mu’amlat, transac- 
tions, which covers the great majority of 
questions regarding this world that are dealt 
with in law and jurisprudence.'' Keddie 
holds that the Islam of the Minangkabau 
was primarily one of ibadat. The distinction 
between ibadat and mu’amlat appears to be 
relevant for understanding the process in 
which arguments and counter-arguments 
are put forth during praperty transactions, 
matrilineal values are repeatedly reasserted, 
and limited use is made of the sharia with. 
some flexibility of interpretation. 


iil 


Property on Kalpeni consisted mainly of 
cultivable land, trees (mostly coconut), hous- 
es and house sites, stores and sheds, pits for 
soaking coconut husk, and fishing channels. 
It also included movables like odam (sailing 
craft), boats, fishing nets, ornaments and 
utensils. Many of these items were not dif- 
ficult to dispose of even when collectively 
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owned. Much of the land on the island was 
free of tax. The rest was government land 
(pandaram) taken on lease, on which tax 
had to be paid on the basis of the number of 
yielding trees on it. This was known as 
cowle land. Coconut trees were naturally 
watched very carefully. 

Property was of two kinds: velliarcha 
(Friday) property and thingalarcha (Mon- 
day) property.'? Friday property belonged to 
the taravad and could not be given away or 
sold without the consent of all the adult 
members of the group. Traditionally taravad 
property was impartible in that there was no 
transfer of absolute right of possession to its 
branches and division was regarded not as 
permanent fragmentation but as an expedi- 
ent for the convenience of the group’s mem- 
bers. The principle of division of property in 
a matrilineal group gave equal shares to all 
the children of a woman. This stirpital basis 
of divisions was characteristic of Kalpeni 
and Androth islands. The other principal 
islands followed a per capita form of divi- 


sion in which all the members of a taravad ' 


or its branches were entitled to equal shares 
irrespective of generation." 

If a taravad or a tavazhi continued to 
grow, each generation might see one or 
more divisions of property. Each adult mem- 
ber had the right to ask for partition and his 
or her share. The simplest device was to 
divide the coconuts that constituted the pro- 
duce. Another kind of division that was 
common was of trees, mainly coconut trees. 
Houses and storage sheds would also be 
allotted, as would ornaments and utensils. 
The use of fishing nets and soaking pits 
would also be divided. A full-fledged parti- 
tion generally involved divisions of trees 
with the help of identifying marks, of land 


for planting trees, of cultivable land, and of 
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soaking pits, fishing channels, houses and 
house sites, and movables. Odams, sailing 
craft, generally continued to: be in joint 
possession and use for long periods. 

Houses were built and expanded in refer- 
ence to particular women. Women were 
looked upon as their constant occupants, for 
they received their husbands and reared 
their children there. Property was managed 
by a male. Generally the oldest man in the 
oldest generation of the property group had 
this responsibility, but ability to manage 
and participation m productive activities 
were also taken into consideration. In the 
absence of an adult or responsible male in 
the group it might also be managed by the 
husband of one: of the women. This was, 
however, seen as a temporary measure, and 
such aman would not be called the karnavar 
of the group. 

Women had an important role to play in 


production. The making of coir was their 


work. They also supervised or were in- 
volved in the making of vinegar and jaggery. 
They had the right to make simple transac- 
tions. Trade with the mainland and the gen- 
eral management of property were, how- 
ever, in the hands of men. Elderly women 
had considerable power and-on the whole 
women were not ignorant of their shares and 
possessions. Women’s consent was essen- 
tial in property transactions. 

Divisions within a faravad or a segment 
of it were not regarded as fragmentation, 
because the property still belonged to the 
taravad. It could not be individually dis- 
posed of by either male or female members, 
who had only the right to their shares in it. 
Even if a male member moved to live with 
his wife and children and enjoyed his share 


separately, on his death his share would 


revert to his mother’s tavazhi. Matrilineal 
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property was thus supposed to remain with- 
in the taravad. If one branch became extinct. 
its property could go to the next closest 
branch or branches. Even distant matrilineal 
relatives—not only those belonging to the 
same taravad but also those belonging to 
related: taravads which were supposed to 
have had common matrilineal ancestry at 
some time in the past—were regarded as 
attaladavakashi, claimants or ‘heirs after 
extinction’. Claims of this kind were a com- 
mon source of disputes over property. 

A male member was not provided with 
shelter on the matrilineal land as a matter of 
nght. A male who wished to leave the 
production unit often took his share of coco- 
nuts or trees and joined them with those of 
his wife and worked in their production unit. 
It must be mentioned that uxorilocal resi- 
dence did not automatically change a man’s 
production unit; although it did provide an 
impetus for men to ask for the division of 
matrilineal property. 

After the splitting of a property group and 
the division of its property among the branch- 
es, a tavazhi might acquire more land and 
other property. This was referred to as puthia 
swottu or new property. So long as the 
acquisition of this property could be clearly 
remembered to be of a date later than the 
partition or was so entered in the records, it 
was treated as tavazhi-taravad (branch 
taravad) property and other branches had no 
right to claim in under any circumstances. It 
was matrilineal property for the members of 
the particular tavazhi that had acquired it 
and who were collectively recognised to 
have control over it. Puthia swottu owed its 
increase to the introduction of cowle land 
during British rule. 

Ordinary divisions of taravad property 
were not documented or registered in the 
court, but the island’s people knew about 
‘them. Carving marks on coconut trees was 
the most important mechanism for identify- 
ing the shares of various branches and sub- 
branches. Boundaries were often marked 
with stones or were remembered with refer- 
ence to known boundaries nearby. Docu- 
ments were prepared if there had been a 
dispute over the property, if the shares were 
proposed to be uneven, if some property had 
to be put into the full possession of a parti- 
cular member or branch, and in other unusual 
circumstances. Documentation did not, how- 
ever, mean a complete severance of ties. 


IV 


Thingalarcha or Monday property was 
known as swontham or one’s own property 
and was individually disposable. Such pro- 
perty was acquired through one’s own efforts 
or through a gift deed or inheritance from 
one’s father or from some other non-matn- 
lineal relative such as father’s or mother’s 
father or father’s sister. An important way 
of acquiring thingalarcha property was the 
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conversion of velliarcha (Friday) property 
through informal agreements or formal 
deeds. This often came in direct conflict 
with the notion of collectively owned taravad 
property and the rights of reversionary heirs 
after extinction. It was one of the most 
common sources of disputes. 

Monday property being one’s own, its 
owner had full control over it. The distinc- 
tion drawn by the islanders between 
velliarcha swottu and thingalarcha swottu 
was that the former was inalienable commu- 
nal property regulated by island custom and 
tradition (parampara), while the latter was 
one’s own, individually owned and hence 
disposable, its disposal being governed by 
the sharia. This meant that the devolution of 
a person’s intestate swontham property had 
to be governed by Islamic law, with sons 
getting two parts, daughters one part, and 
the widow eighth share. But it was also 
pessible for individuals to gift away 
swontham property during their lifetimes to 
_ whomsoever they wished, or to prepare a 
will specifying the beneficiaries and their 
respective shares. Both these courses were 
seen as having the sanction of Islamic law, 
and in the context of the social system of the 
island were perceived as a provision made 
by religion to enable a man to bring some 
material benefits to his children. 

The history of anumberof related taravads 
grouped into kutumbam shows that taravad 
tradition was so strong that if there remained 
only one male in a taravad, very often he 
_would have his wife and children come to 
live with him. and flourish as a matrilineal 
group, combining the names of both 
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taravads. There was also a tendency among 
men to convert their Monday property into 
tavazhi-taravad property for their children, 
which could not then be individually owned 
or disposed of at will. The principal argu- 
ment in favour of such a move was that if 
such property were allowed to be disposed 
of by males in each generation, it would 
eventually be scattered across their chil- 
dren’s taravads in small fragments. When 
Monday property was gifted to individual 
children, more often than not sons and daugh- 
ters received equal shares. Sometimes daugh- 
ters’ shares might even be larger than sons’. 

The acquisition and disposal of Monday 
property were guided by entirely different 
considerations. In his efforts to acquire it a 
man was motivated by a pull towards his 
children and his wife. It was true that a 
taravad had continuity through its mem- 
bers, its name and its joint property and that 
men valued this affiliation. A strong sense 
of security stemmed from inalienable rights 
in resources for living. Nonetheless a man 
was bound by ties of affection to his children 
and perhaps also by a perceived duty to- 
wards them. 

Despite matrilineal groupings and duolocal 
residence, a father had an important posi- 
tion. The socio-religious ceremonies con- 
nected with his children’s life cycles re- 
quired his presence and placed’some obliga- 
tions on him.'* A man’s affection for his 
children was clearly recognised. In his later 
years he might settle down with his children, 
often bringing his share of taravad property, 


which would revert to his matrilineal seg- 


ment on his death. © 
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Depending on his authority and control in 
his matrilineal property group, a man tried 
to bring some material benefits to his wife 
and children. He might help them financially 
in the acquisition of property, his name 
being kept out of the transaction. For gift 
deeds and bequests, of course, he needed 
individually owned property. There were 
hardly any avenues for individual earning. 
Whatever gains were made through work- 
ing on and managing the matrilineal proper- 
ty and through trade were ideally to be used 
for the collective entity. Although this ideal 
was not followed fully, it did set limits to 
what an individual male could do towards 
acquiring disposable property. 

What was prevalent was changing the 
nature of property, the conversion of some 
matrilineal property into one’s own. Rules 
were manipulated and circumstances 
manoeuvred to do this. With old taravad 
property this was difficult, particularly if 
the taravad was large or had distant claim- 
ants after extinction. Attempts to establish 
control over such propefty often ended in 
failure. But in the case of puthia swottu, 
newly acquired property, which belonged to 


“a particular segment, a man could often 


prevail upon other members to execute a 
deed of consent transferring some of it to 
him as his individual possession. Different 
means might be employed: persuasion, cajo- 
lery, secret deeds made with the help of 
members of the island council, and some 
kind of bargaining with other members of 
the tavazhi or taravad. 

Careful planning and deft manoeuvring 
could enable a man to convert some 
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‘matrilineal property into swontham, his own 
and thus disposable. Often the last surviving 
members of a taravad or tavazhi had tried to 
give the matrilineal property in their charge 
to non-matrilineal relatives—wife and chil- 
dren in the case of men and, less often, 
brother’s or son’s wife and children in the 
case of women. 

The analysis of the success or failure of 
these ventures is revealing. The use of cus- 
tomary law with some mingling of Islamic 
law as interpreted by those in power, cou- 
pled with the paucity of written records 
accorded ample scope for manipulation and 
for the interplay of various kinds of inter- 
ests, values and norms. Decisions lay in the 
hands of the council of elders, and there 
were ways of pleasing them. In such cir- 
cumstances, when both parties were willing to 
concede a little and thereby gain a little, 
compromise was regarded as the safest course. 

Interestingly, the same actors had oppo- 
site roles in‘different situations and con- 
texts. A father trying to bring some 
matrilineal property into his individual 
possession and a karnavar or other taravad 
member defending the sanctity of the 
matrilineal heritage and the rights of ‘in- 
nocent and helpless taravad members’ 
appear to represent contradictory figures— 
but the same persons might play both roles 
in different contexts, and both were ac- 
cepted in the island’s culture. Further, at 
different times a man might have different 
intentions in relation to a unit of property 
and might invoke different norms and 
values. 


Vv 


I present two cases to illustrate concrete 
situations of devolution and disposal of 
property. The abbreviated names ending 
with K or KY stand for ‘Koya’ and represent 
males, while those ending with B or BI stand 
for ‘Bi’ and represent females.'° 
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DIAGRAM 3 


Case 1 


PP taravad (Diagram 5) was in posses- 
sion of old taravad property as well as a 
substantial area of pandaram land taken on 
lease (cowle) when KMK of generation 1 
was the karnavar. In 1933 there were two 
houses of this taravad but the property had 
not yet been divided. In the western house 
lived an old uncle, KKY, and AMB, the 
young daughter of his deceased sister KSB, 
along with her minor son. The eastern house 
was occupied by the tavazhi of AKB, anoth- 
er deceased sister of KKY, consisting of 
three brothers—ALK, MMK and ARK— 
their deceased sister SLB’s two daughters 
ATB and BFB, and ATB’s minor children. 
Since KKY was old the property was being 
managed by ALK. He was an efficient and 
strong-willed man and managed the affairs 
of the already prosperous taravad well, ex- 
panding its resources. He was an important 
man on Kalpeni. 

According to island custom KKY and 
AMB (through her deceased mother) were 
entitled to two-thirds of the property of the 
taravad, leaving only a third to all the 
members of the eastern house. ALK’s share 
was located in the second tavazhi. ALK and 
his brothers discussed the matter with some 
elders. They emphasised the unfairness of 
such a division, for their ftavazhi was much 
more numerous than the other, and with 
their sisters they were the real contributors 
towards the managerial and productive ac- 
tivities of the taravad. They wanted to re- 
dress this imbalance by separating some 
property of the taravad before the division 
of the two houses was effected. With this 
end in view they executed a deed according 
to which two pieces of cowle land (one with 
200 coconut trees and the other with 300 
coconut trees) were to be retained in the 
possession of ALK for the general manage- 
ment of the taravad properties; some non- 
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taxable (jenmom) taravad land and another 
piece of cowle land were also brought into 
ALK’s possession as manager of the proper- 
ties, and some other old faravad lands were 
put in possession of MMK and ARK for 
management. Although ostensibly“all this 
was being done for the sake of efficient 
management, this high-handed activity was 
clearly a prelude to the changing of some 
taravad property into Monday property. 
KKY and his niece AMB filed suits (Nos | 
13/33 and 14/33) in the island court claim- 
ing that ALK and his brothers had no right to 
take any decisions about the undivided 
taravad property without their consent. In 
January 1934 a compromise was effected 
and a consent deed was executed with the 
signatures of all the adult members of the 
taravad. The, deed was as follows: 


Before the Amin of Kalpeni Island 


The following compromise has been arrived 
at in the presence of the Amin and the 
Kutchery Karnavars present by the parties 
and their heirs in PP Taravad: 

The three lands, viz, the two Cowle lands 
to be retained in possession of ALK as per 
possession deed No 611 of 20.2:1933, exe- 
cuted by ALK (the first Respondent in suit 
No 13/33 filed by AMB and Respondent in 
suit No 14/33 filed by KKY) and Kutchery 
Karnavar MMK (the second Respondent in 
suit No 13) and ARK (the third Respondent), | 
for the management of PP Taravad proper- 
ties, and also the Madappally Taravad lands; 
‘North Pandaram (S No 1/18) and all trees 
thereon are to be in the sole possession of ALK 
and all others have to relinquish their nghts; 

North Pandaram (S No 1/20) Cowle land is 
to be in possession of ALK to be enjoyed by 
him till his death; after ALK’s death, it is 
agreed that the four persons, viz, (1) MMK, 
(2) ARK, (3) ATB and (4) BFB can divide the 
above into four parts and look after and enjoy 
them according to their will; and 1n the event. 
of the death of any one of the four, the 
remaining living members among the four 


1277 


DIAGRAM 4 
@ 
, x 4 % GZ 
E Pe ie, ‘“ 
7 A e bore AN 
(X BY k A 7 O ‘ 
ge A ' “)\ 
7. 
a \ \ 
1 ‘ 
\ 
\ \ 
i vA 
! - \ 
| O 1 
! »\ 
7 ‘A 
| .\ 
. . 
‘ : \ 
\ ‘ v\ 
oN ’ 
\ a i : 
Xe a iY) ; @: Z 
oe as stews i 


should relinquish the right of the deceased in 
favour of his/her children; 

Madappally land and trees thereon, after 
the death of ALK, should be divided into two 
and looked after by the two houses of PP 
Taravad. The Odam named Puthiya Salamath 
registered in the name of ALK is to be 
managed by and as per orders of ALK. The 
annual sailing to the mainland with copra in 
the month of Kumbham is to be undertaken 
by MMK and ARK, Respondents 2 and 3 in 
suit No 13/33. 

The remaining properties lying in possession 
of MMK and ARK as per deed No 611/13 
(effected by the three brothers) are to be looked 
‘after by MMK and younger brother ARK along 
with members of ‘Eastern’ PP House, ATB, 
BFB and others, and the other part to be looked 
after by the two complainants, AMB and KKY, 
of ‘Western’ PP House; and North Pandaram (S 
No 1/16) belonging to PP Taravad now on lease 
to PKY of MM Taravad, on expiry of the term 
of lease; to be divided into two and looked after 
by both the houses; 

In the event of there being any ceremonies, 
etc, it should be celebrated along with ALK; and 
the profits (coconuts) collected from the Taravad 
so far are to be enjoyed by Respondents 2 and 
3 towards clearance of old debts and for pay- 
ment to Government towards leases; and in 
future in respect of Pandaram leases, tax will be 
paid to the Government by the concerned peo- 
ple in respect of the land in their possession. 
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Cases 13 and 14 have been settled on the 
above lines. 
[Signatures] 
10th June 1934. 


In this transaction ALK got cowle land 
with 200 trees as his individual possession 
to be disposed of by him at will. The other 
cowle land with 300 trees was to be in his 
possession until his death, after which it 
would be divided equally among his broth- 
ers MMK and ARK and nieces ATB and 
BFB as their individual disposable posses- 
sions. In the event of anyone’s death the 
shares of the deceased would be inherited by 
his or her children. All this thus became 
Monday property. 

ALK also got under his control some old 
taravad land and some more cowle land, but 
without the right of disposal: after his death 
it was to.be divided equally between the two 
houses. Some more taravad land which had 
been placed in possession of ALK’s two 
brothers according to a previous document 
had to be divided into two parts, one to be 
given to each favazhi. 

Two Kutchery Karnavars were assigned 
the duty of making an equitable division of 
all the taravad properties including house 


sites, cultivable lands, old taravad land and. 


coconut trees, betel vines, breadfruit trees, 
cowle lands, boat sheds, etc. The consent 
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document makes it clear that although mem- 
bers of the western house could not get the 
two-thirds of the whole property, to which 
they were entitled according to customary 
stirpital division, they could save a consi- 
derable portion of the property from going 
into the hands of the other house. ALK and 
his brothers, for their part, succeeded in 
getting sizeable portions of matrilineal prop- 
erty in their individual possession, ALK 
getting the most out of this bargain. In the 
process the two nieces (ATB and BFB) who 
had been persuaded to agree to the compro- 
mise also got some Monday property. This 
compromise was viewed by all as the best 
possible solution. It has already been men- 
tioned that ALK had considerable clout on 
the island. 

Later all three brothers left the eastern 
house and settled with their respective chil- 
dren, to whom they gave their Monday 
property through gift deeds. Their objective 
in changing the status of some of the inalien- 
able matrilineal property was thus fulfilled. 
As ruefully emphasised to me by ARK’s 
children, their father’s eldest brother ALK 
had gained the most in the whole transac- 
tion. 

It would be interesting to look at what 
ALK did with his disposable property. In 
1945 he executed the following gift deed in 
favour of his children: | 

No 1189/45 Gift Deed executed by PP ALK 

to his children in KNK House, namely, CRK, 

KNK, BI and her children, at present and in 

future: 

I relinquish my own rights over my 
swontham property which is now in my pos- 
session, Survey No 1/18 North Pandaram 
including all the buildings and trees and 
plants, as Tavazhi-Taravad claims 
(avakasha), not to be partitioned in future. 
My sons CRK and KNK should keep this 
property in their possession and enjoy the fruits 
of it. The tax payable to the government (on 
fruit-yielding trees) should be paid by them and 
they should get a receipt for the same. 

[Signatures] 

23 September 1945 

As is clear from the deed, ALK had 
changed his Monday, swontham property 
into the collectively owned tavazhi-taravad 
property of his children. However, even his 
sons and daughter were not aware of this. It 
was looked upon by all as individually dis- 
posable (although being managed collec- 
tively) Monday property. ALK lived for six 
years after the registration of the gift deed 
and managed four kinds of property: his 

Monday property which he had already gift- 
ed to his children; his share of his own 
taravad’s property, which was to revert 
after his death; his children’s matrilineal 
property (KNK taravad); and the Monday 
property that his daughter and her children 
had been gifted by her late husband. 

_ After ALK’s death in 1952 his share of PP 
taravad property reverted to his matrilineal 
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_ kin. Responsibility for managing the remain- 
ing three categories of property now fell on his 
two sons. While they were doing their best, 
their sister’s 20-year-old son SMK began to 
suspect them of dishonesty and maintaining 
incomplete accounts. His uncles tried to ap- 
pease him by giving him charge of the trees 
gifted by his father; while one of them, CRK, 
continued to manage the rest of the property. 

The nephew continued to express his re- 
sentment. He claimed that of the profits that 
the production group earned, his mother and 
her seven children—some of whom had 
been born after ALK’s death—were entitled 
to eight shares and his two uncles to one 
share each. He was perhaps mixing up the 
custom of per capita distribution of property 
followed on some of the other islands with 
the stirpital division seen on Kalpeni. He 
was also expecting a very large share for his 
mother from the Monday property of his 


grandfather ALK. Over time he became 
more and more aggressive and tried to take © 


the management of the property into his 
own hands. He began to give orders to the 
labourers regarding the plucking of coco- 
nuts. One of the uncles then re-established 
control over the labourers and took the 
plucked coconuts in his charge. 

SMkK filed a suit in the Amin’s court and 
presented his case before the elders of the 
island council. He argued that although his 
mother and her children together had claims 
to a much larger portion of the group’s 
property, he was not being allowed to deal 
with the labourers and get the coconuts 
plucked. The elders and the Amin then 
perused the gift deed of ALK, which had 
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been registered in the previous Amin’s time. 
They found that the nephew’s claims were 
unfounded, for the property was no longer 
Monday property. The two uncles, for their 
part, now realised that their father had turned 
his Monday property into tavazhi-taravad 


_ property and that as individuals they had no 


right of disposal over any part of it. 

This situation did not suit either party. 
After negotiations with the help of elders a 
compromise was effected. With the consent 
of all the adult members of the late ALK’s 
deceased wife’s tavazhi—the twosons, KNK 
and CRK, the daughter, BI, and BI’s adult 
children—the property gifted by ALK was 
changed from tavazhi-taravad to individu- 
ally disposable Monday property. In this 
compromise the two brothers KNK and 
CRK had to be satisfied with only one share 
of ALK’s property divided between the two 
of them, two shares going to their sister. 
According to Islamic law they should have 
got double the share of their sister. But what 
the brothers got in this division was viewed by 
matrilineal logic as going out of their mother’s 
tavazhi; and the elders therefore thought that 
their sister, through whom the group would 
continue, should get the larger share. 

The nephew, SMK, was agreeable; because 
in the event of its remaining tavazhi-taravad 
property his uncles would have enjoyed equal 


‘shares with his mother until their deaths. Fur- 


ther, he himself would have been entitled to 
only asmall share out of his mother’s share and 
that too with only usufructuary rights. Now he 
had only to persuade his mother to distribute 


her share amongst herself and her children as_ 


Monday property. 
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This 1s what happened. After the compro- 
mise, with pressure from her children, parti- 
cularly SMK, BI’s share of her Monday pro- 
perty received from her father and that re- 
ceived from her deceased husband were com- 
bined and then divided into nine shares. Two of 
these went to BI and the rest were divided 
among her seven children. Although this prop- 
erty was managed as a unit, with all production 
activities carried on collectively, these shares 
were clearly recognised as Monday property 
disposable at the will of the owner. 

Subsequent events provide instances of 
the way in which Islamic law was interpreted 
and applied in the disposal of intestate 
swontham property. We shall narrate only 
one of them. Just one year after the compro- 
mise had been effected and ALK’s Monday 
property had been divided among his sons 
and daughter, one of the sons, CRK, died 
before preparing a gift deed. When the 
question of the disposal of his Monday 
property came up his brother, KNK, argued 
that their father had incurred some debts 
which had remained unpaid and therefore a 
part of CRK’s share should be used for this 
purpose. Thus it was decided that ong part of 
CRK’s swontham property would be shared 
between KNK and their sister BI, to be used 
towards repaying the debts, while the re- 
maining part (about 68 trees) would be 
distributed, according to the sharia, among 
his widow and five children. From oral 
accounts I gathered that the sons got double 
the share of their sisters, while the widow 
got the share stipulated by Islamic law. 

Thus, as a brother and a sister survived to 
stake their claims, half of CRK’s intestate 
Monday property could not go to his chil- 
dren. It appears that the rule laid down in 
Islamic law by which debts were the first 
charge on a person’s property, before it 
could be willed or distributed intestate, was 
invoked by KNK. The correct procedure 
would have been t6 take note of ALK’s 
debts at the time of the division of his 
Monday property among his children a year 
earlier. This is an example of how a some- 
what vague ynderstanding of Islamic law 
was taken advantage of by those who had the 
power and:opportunity. Changes in align- 
ments also need to be noted. In this deal 
KNK and his sister, along with her son 
SMK, who had just a year earlier fought his 
uncles, joined hands to appropriate half of 
CRK’s swontham property. 

Finally SMK, who had first challenged 
his uncles and brought about a division and 
then persuaded hs mother to separate from 
the tavashi-taravad property her Monday 
property obtained from two sources, died 
unexpectedly. On a trading voyage to the 
mainland his odam was caught in a cyclone 
and sank. The devolution of his share of 
Monday property (20 trees) was broadly 
guided by Islamic law, his mother (and 
perhaps his brothers) getting three trees, 
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with the remainder going to his wife and 
children. 

KNK, the one surviving son of ALK, was 
over 50 and suffering from tuberculosis 
when I met him in 1969. Sixteen years 
previously he had moved to live with his 
wife and children. He had already had pre- 
pared a proper gift document pertaining to 
the devolution of his Monday property to his 
wife and children. 


CasE 2 


This is the story of divisions, compro- 
mises and gift deeds in KNT taravad, which 
provided the Kazis of Kalpeni (Diagram 6). 
In 1935 the three tavazhis of the three sisters 
UMB, MTB and BEB had divided their land, 
trees and all other property through a wnitten 
document. However, following island cus- 
tom, this was not to be regarded as a com- 
plete severance of matrilineal ties and the 
end of reversionary claims to property. In 
spite of such an understanding, in 1953 
ATK, who was by then old and was the only 
person left in MTB’s tavazhi, transferred 
some of his taravad property through a deed 
to his son PKY and daughter KDB in KNK 
taravad. He died before the deed could 
reach the court. The Kazi, MMK, ATK’s 
SiDa’s son, filed a case in the Amin’s court 
against ATK’s children in KNK taravad, to 
recover the property given to them by their 
father. The Amin at the tme—CRK of CG 


taravad—was the husband of KSB of tavazhi 


1 in KNT taravad. He did not consider it wise 
to take up the case and kept the file for disposal 
by the inspecting officer, who visited Kalpeni 
in 1954. The inspecting officer referred the 
case to a special court of karnavars. 

After a hearing everybody concerned was 
persuaded to work towards a compromise. 
Because of the time that had elapsed since 
the gift deed was made, the transfer of 
property to PKY and KDB in KNK taravad 
had already become a reality and could not 
easily be undone in its entirety. The deed 


that had effected the division of the three 
tavazhis in 1935 was carefully examined and 
stock was taken of the composition of the two 


existing tavazhis (1 and 3). After prolonged 


deliberations an agreement was arrived at. 

It needs to be pointed out that tavazhi 3 
had some very powerful people in it, parti- 
cularly MMK, who was not only the Kazi 
of the island but also a Kutchery karnavar. 
But favazhi | had the support of the Amin, 
whose wife KSB was by then dead but 
whose children’s and grandchildren’s inter- 
ests were involved. Second, only tavazhi 1 
had female members who could ensure the 
continuity of KNT taravad. It is clear that 
these factors guided the decisions taken 
regarding the distribution of the taravad 
properties and the conversion of some of 
them to Monday or disposable property. 

While PKY and KDB of KNK taravad got 
some of the property which had been in the 
possession of their father ATK, they could 
not retain all that had been gifted to them. 
Much of it had to be transferred to MMK, 
the Kazi, as his Monday property. Further, a 
fair amcunt of faravad property in the pos- 
session of CHK, MMK’s brother, was made 
into Monday property which he could dis- 


- pose of at will. Those two were the only 
- surviving members of their tavazhi. Definitely 


they used the dispute to their advantage and 
succeeded in acquiring considerable swontham 
property for themselves by changing the status 
of matrilineally owned property. 

At the same time, an effort was made to 
equitably distribute property between the 
two surviving tavazhis. The condition was 
imposed that the taravad’ s trees being looked 
after and enjoyed by members of tavazhi 1 


and by MMK and CHK in tavazhi 3 should 


not be disposed of through any document, 
nor should any debts be incurred against 
them. It was further recorded that if money 
were needed for reasonable purposes, the 


members of the taravad were at liberty to — 


lease the trees—but only to other claimants 
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and not to outsiders. It was added that the 
land on which the taravad house earmarked 
for BFB’s tavazhi (tavazhi 3) stood should 
be given to fgvazhi | for planting trees and 
that members of tavazhi 3 should plant no 
more trees on it. They could enjoy tht trees 
already-planted on this land, but after their 
deaths the trees would go to the matrilineal 
claimants, that is, members of KNT 
taravad—in effect tavazhi 1, which alone 
would have continuity through female chil- 
dren. This condition was clearly included in 
the document to keep the taravad house and 
the land around it within the taravad by 
making it difficult for the surviving mem- 
bers of BFB’s tavazhi to make any claim on 
these as disposable property. 

This case effectively illustrates the inter- 
locking and working of various factors: the 
material interests of the various individuals 
and groups—sibling groups, a mother and 
her children as a unit; a father’s concern (the 
Amin’s) for his children’s interest in pro- 
perty received through their mother; a sense 
of morality associated with protecting the 
name, identity, prosperity and reputation of 
one’s taravad; the ethics of protecting the 
rights of taravad members to the assets of 
the matrilineal unit; and male members’ 
interest in acquiring some disposable pro- 
perty for their children. Besides emphasising 
morality, it was also considered sensible to 
keep the properties of a matrilineal unit 
together and not permit them to be frag- 
mented and frittered away through male 
members, whose children would be scat- 
tered across many taravads. 

Men’s concern for their children as ex- 
pressed through their interest in acquiring 
some disposable property was not, however, 
viewed as indicative of a base elementin man’s 
nature. It was considered a natural expression 
of a father’s sentiments; an aspect of his role 
which, while not being looked upon as oblig- 
atory, was considered to have the approval and 
even commendation of religion. At the same 
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time, obvious misuse of power and the control 
over property made possible through manage- 
nial rights and the use of manipulative strate- 
gies that went against the interest of one’s 
matrilineal group were looked upon as viola- 
tions of traditional values. 

In the end we may look at MMK’s dispo- 
sal of the Monday property he had acquired 
in the process of settling the dispute that 
arose because of ATK’s attempt to benefit 
his children at the cost of the interests of the 
taravad. His gift deed is reproduced below. 


The gift deed executed by Kalpeni islander 
Kazi MMK of KNT Taravad, Kutchery 
Karnavar, in favour of his two wives (1) EP 
BFB (who has no children), and (2) KNK 
KNB, and KNB’ schildren(3) AMB,(4) ATB, 
(5) KDB, and other children to be born 
through the above two wives: 

To look after me till my death [emphasis 
added]. If from among the. above mentioned 
wives and children any one dies, the share of 
property of the deceased should not be divid- 
ed according to Muslim law of inheritance; 
the persons mentioned x 
divide it equally among themselves. 

When I got this property as my own as per 
consent statement No 90/55 dated 21st May, 
1955 I was given the right to dispose of it 
according to my wish. It consists of Jénmom 
land, trees and plants and a Shrambi. (As 
usual the property is enumerated in the gov- 
ernment deed.) Today onwards I relinquish 
my right over the above with my full will. 

: [Signatures] 
Thus the Kazi had taken precautions to 

ensure that once gifted, his disposable property 
would not be treated as thingalarcha (Mon- 
day) property. After her death the share of the 
childless wife would go toherco-wife’s tavazhi 
in KNK taravad. Second, the property gifted to 
the other wife KNB and her children would be 
treated as tavazhi-taravad property that could 
be disposed of only with the consent of every 
one of them. Well versed in religious lore and 
Islamic law, MMK was also firmly rooted in 
the matrilineal ethos and the values of the 
island. He was clear about the advantages of 
keeping together and in continuity, in a tavazhi 
of siblings, even such property as had been 
acquired by their father with the invocation of 
Islamic values. The property was no longer 
vulnerable to fragmentation into insignificant 
portions. He appeared to be at peace with 
himself and convinced of the wisdom and 
correctness of his decision. All this came out 
Clearly during my conversation with him. 


VI 


In a way two legal systems operated on the 
island. Marriage and divorce were in the do- 
main of the Kazi, who held meetings (kootam) 
to listen to grievances, to mediate, to provide 
an opportunity for negotiation and reconcilia- 
tion, and, if necessary, to pronounce judgment, 
often in consultation with elders. Issues per- 
taining to the settlement of dues between 
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e deed should - 


divorcing parties and any matters relating to 
property arising out of divorce could be re- 
ferred to the island council if they were not 
settled by the kootam or informally. 

As regards individually owned property, 
which was supposed to be governed by 
Islamic law, disputes over its disposal and 
inheritance were invariably taken to the 
island council if no informal settlement 
could be reached. So also were disputes over 
matrilineal property governed by customary 
law. Informal documents with witnesses’ sig- 
natures and oral declarations were not uncom- 
mon, but gift deeds, bequests and consent 
deeds—mainly among matrilineal kin—and 
other documents relating to property were 
registered in the Amin’s Kutchery with 
karnavars as witnesses. Further, suits were 
filed in the Kutchery and the Amin was em- 
powered to deal with them with the assistance 
of elders. 

Matrilineal and swontham property were 
intermeshed and mixed due to several fac- 
tors: through manipulation and because of 
the nature of productive activity that re- 
quired collective endeavour, the concentra- 
tion of trading operations in a few hands, 
and the cultural and structural pull towards 
the matrilineal rationale. This seems to have 


_ led to what has been described as a selective 


use of the two legal systems, each supposed 
to apply to one type of property. 

On Kalpeni a single adjudicatory machi- 
nery dealt with matters pertaining to proper- 
ty, the island council.. The council could 
seek the advice of those reputed to be well 
versed in Islamic learning and in the island’s 
parampara, but in the final analysis 1t was 
the decision-maker. Within the council it- 
self there were elders conversant with Is- 
lamic law. Further, the inspecting officer 
who visited the island and the appellate 
court on the mainland were expected to deal 
with the cases coming before them on the 
basis of the legal systems prevalent on 
Kalpeni. This raises the possibility of mis- 
interpretation and inexact application of 
both customary and Islamic law by colonial 
officers who were more conversant with the 
laws operating among the matrilineal Nayar 
and Mappilla on the mainland and who 


could not be supposed to know about the 


intricacies of relationship$, interests and 
power equations involved in particular cases. 

A related issue concerns the calued of 
modifications being made to their ‘argu- 
ments by islanders in the light of the reac- 
tions of judges who came from outside the 
island culture. A number of cases are in- 
stances of this. Others throw light on the 
functioning of the island council. No 
Kutchery karnavar could be regarded as 


being uniformly impartial. Alignments | 


through the marriages, parenthood and 
matrilineal links of particular karnavars 
exercised an influence over others and often 
resulted in the twisting of arguments. Often 
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the material interests of particular karnavars 
were put to use by contending parties. 

How was Islamic law used and applied? As 
Benda-Beckman (1984) argues in the context 
of the Minangkabau, even when Islamic terms 
are used the legal reality may be different from 
what is found in Islamic law. We shall illus- 
trate this with the existence of ancestral pro- 
perty on the island and the making of wills and 
gift deeds and their execution.'® 

It is well known that the notion of ances- 
tral property does not exist in Islamic law. 
Whether it was received from ascending 
generations or acquired by oneself, individ- 
uals are supposed to have full control over 
their property, heirs having no claim upon it 
during the individual’s lifetime. On Kalpeni 
matrilineal joint property was viewed as a 
distinct category deriving from and gov- 
erned by age-old traditions and thus outside 
the purview of Islamic law. It was believed 
to have been created by matrilineal ances- 
tors for the benefit of all the members of the 
matrilineage in perpetuity. Taravad proper- 
ty was thus seen as akin to a charitable trust 
created for the good of the innocent, needy 
and helpless members of the matrilineage. 
Its justification lay in parampara, which 
was sacrosanct. As we have noted earlier, 
some islanders who were conscious of the 
contradiction between the Islamic legal con- 
ception of property and the nature of matri- 
lineal property equated matrilineal property 
with wagqf property. It is difficult to assess 
how widespread this idea was, but without 
doubt it provided a quasi-religious justifica- 
tion for the existence of matrilineal property. 

What was disposable was swontham or 
individual property. In Islamic law there is 
no limitation on gift deeds executed during 
a person’s lifetime: so long as s/he is in full 
command of her or his senses s/he can gift 
away even the whole of her or his. property 
to any person or persons:But in the case of 
a bequest or will there are limitations: first, 
only one-third of the property can be be- 
queathed (after the repayment of debts, which 
are the first charge on it), and second, it 
cannot be bequeathed to one’s natural heirs, 
that is, those who are legally entitled to 


inherit. On Kalpeni, like gift deeds, wills 
_ were usually made for the whole of a per- 


son’s swontham property; and in the case of 
a male, the beneficiaries -would invariably 
be his children and wife, that is, his natural 
heirs according to Islamic law. 

It appears that the first limitation—that 


only a third could be bequeathed—was ir- 


relevant even for those well versed in Islamic 
law, for swontham property did not consti- 
tute the whole of a man’s property: he had 
rights of use over his share of matrilineal 
property, which pravided the main source of 
his living. It is difficult to say if the common 
people were even aware of this limitation. 
The notion was rooted in their conscious- 
ness that children’s rights over swontham 
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property had religious sanction and that it 
went against religion to deprive children of 
their fathers’ individual property. 

Second, the question of who were a man’s 
natural heirs did not seem to come up for- 
mally in any dispute relating to the disposal 
of swontham property. Neither the island 
council nor the people saw in this any devi 
ation from Islamic law. In keeping with the 
matrilineal ideology, a man’s children were 
not viewed as his natural heirs: that position 
was accorded to his matrilineal kin, parti- 
cularly his sisters’ children. In many dis- 
putes over matrilineal property in which a 
man’s will or gift deed were challenged, and in 
documents relating to the division of property, 
it was a man’s sisters’ children who were 
referred to as ‘heirs’ and rightful claimants. In 
theirabsenceother segments of the matrilineage, 
in order of closeness, would become entitled to 
inherit. This notion of natural heirs followed 
island parampara. 

Analysis of cases and discussions with 
informants showed that there was a distinct 
preference on the island for gift deeds over 
wills. The explanations given make it clear 
that this preference had nothing to do with 
the two limitations of wills in Islamic law. 
The main apprehensions that people ex- 
pressed in relation to wills related to three 
factors: first, the fear that the status of a 
particular piece of property as swontham 
might come into dispute through a resurrec- 
tion of some forgotten fact or through the 
machinations of matrilineal kin; second, the 
possibility of delay (or even of refusal) on 
the part of matrilineal kin in handing over 
such property to the donor’s children; and 
third, a genuine fear that with the donor 
gone, his sons might object to sharing equally 
with their sisters—which was the preferred 
pattern in wills—on the ground that that 
would be un-Islamic, or that they might use 
the same argument to oppose his wish to 
turn his swontham property. into their col- 
lectively owned and not individually dis- 
posable tavazhi-taravad property. 

_ With the increasing use of writing, people 
became keen to have gift deeds registered in 
the Kutchery. If the property was actually 
transferred it might become difficult to re- 
trieve, as happened in Case 2 above. One 
more point concerning gift deeds 1s that in 
contrast to much of the Islamic world, part- 
ing with one’s own property in one’s life- 
time was not a problem for the islanders, 
whose main source of livelihood was taravad 
property. People had inalienable shares in 
this. In any case, what with matrilineal 
values asserting themselves in the reconver- 
sion of swontham property to matrilineal 
- property, the island never had a significant 
proportion of swontham property. In 1962- 
63 only 9 per cent of the coconut trees on the 
island were swontham property [Kutty 1972]. 
Further, a man who had gifted his own 
property to his children might already have 
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moved to live with them, pooling his other 
property with theirs. In such cases the trans- 
fer would have become accomplished fact 
prior to a man’s death, thus weakening the 
claims of his matrilineal kin. 

However, recorded cases also show that 
gifted property was not always transferred 
when the gift deed was registered. It might 
still remain under the formal control of the 


donor along with his share of tavazhi-taravad 


property. This matter of untransferred gifts 
is significant. In Islamic law a gift necessa- 
rily connotes something that has already 
been transferred: it cannot exist merely as a 
promise, and it also has to be publicly made. 
But such nuances were beyond the consider- 
ation of the Kalpeni islanders. Generally we 
find that donors exercised caution in ensur- 
ing that the legal formalities were completed 
although property might not actually change 
hands. Further, in respect of gifted property 
whose status was not beyond dispute, where 
there was some risk that matrilineal kin 
might create obstacles, special efforts were 
made to maintain as much secrecy as was 
possible in the registration of gift deeds. 

It is no wonder, then, that in conflicts over 
property some sort of compromise was con- 
sidered the best course of action. No party 
could be certain of a judgment in its favour. 
More often than not people perceived partial 
truths and elements of justification in the 
positions taken and the claims made by both 
contending parties. More significant were 
the uncertainties built into the process of 
adjudication because of the play of interests, 
emotion and power. We have already noted 
that no Kutcheri karnavar including the 
Amin could be expected to be impartial in 
all cases. They were also open to being 
influenced by material benefits. 

This does not give the whole picture but 
perhaps tells enough to enable us to under- 
stand the value of compromise in property 
transactions and disputes. 

One final observation may be made. It 
appears that what was viewed as sanctioned 
by Islam was in a way rooted in the develop- 
mental cycle of property and domestic groups 
in the matrilineal system and in male mem- 


bers’ destinies in it. While women were. 


firmly rooted in their taravads and in their 
houses in the physical sense of the term, 
men’s links were weaker. A man was sure to 
be looked after well so long as his mother 
was alive. He could hope to receive care 
while his sisters—including MoSiDas of his 


age group—were alive and physically active. 


However, when his nieces took over the house- 
hold and when he became unproductive and 
surrendered managerial privileges to his neph- 
ews, he could expect more care from his wife 
and children in their taravad. 

A man’s desire to gift some property to 
his wife and children was considered both 
appropriate and logical. If he wished to 


move over to live with his wife and children a 
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even while managing the property of his 
own matrilineal group, the logic of the situ- 
ation justified his inclination to gift some 
assets to the household which was looking 
after him and would continue to care for 
him. The texts of many gift deeds corrobo- 
rate this: that executed by MHK of KNT 
taravad is anexcellent example. Many docu- 
ments clearly stated that the anticipation of 
being looked after in old age was the main 
Justification for gifting property. 

The passing of resources from one gener- 
ation to the next does not seem to have been 
only a moral issue. The essential insepara- 
bility of the ideology and material basis of 
kinship is clearly demonstrated in the rules 
and processes relating to kinship in this 
island societys. 


Notes 


[This paper is to be published in a forthcoming 
Festschrift volume in honour of M N Srinivas. I 
chose this subject for this volume because Srinivas’ 
work on disputes has given direction to many of 
us. I thank S C Dube for his suggestions. Mukul 
Dube edited and typed the script and drew the 
diagrams. ] . 

1 Perhaps no social system would appear to be 
so incompatible with the ideology of Islam 
and demand so much adjustment and accom- 
modation as a matrilineal one. Although 
Robertson Smith has spoken of traces of 
matriliny in Arabia, even a cursory look at the 
Quran, the Hadith and the legal provisions in 
Islam reveals a marked patrilineal emphasis. 
Elsewhere in our analysis of the social system 
of Kalpeni island [Dube 1969; Kutty 1972] we 
have attempted to understand the process of 
accommodation and compromise between the 
two apparently incompatible system. 
A R Kutty, to whom I owe my interest in the 
subject, was my student in the 1960s. 

2 AR Kutty’s (1972) ethnographic account of 
Kalpeni, updn which I have drawn here, was: 
based on fieldwork carried out in 1961-63. I 
did fieldwork on the island some years later, in 
1969. This paper essentially relates to the 
period before the end of the 1960s. Several 
changes occurred after the formation of a 
Union Territory of the islands. For instance, 
the Amin’s powers were curtailed and 

tahsildars and sub-tahsildars were appointed. 

These changes are ignored here. I have there- 
fore avoided the use of the ethnographic 
present, although in their basic features the 
social structure and culture of the islands have 
not changed radically [Saigal 1990). 

The cases relating to property were gathered 
by the extended case method through docu- 
ments, genealogies and free-flowing as well as 
focused interviews. My informants and narra- 
tors included some of the main actors or their 
descendants or opponents, mediators and ad- 
judicators, as well /as others who possessed 
relevant informatigh because of direct or indi- 
rect interest in specific cases. Many records of 
partition, wills, gift deeds and suits were taken 
from the registers in the Kutchery and then 
followed up with informants. Over 30 cases 
were collected. 

Among the many scholars whose work influ- 
enced me at various times are Benda-Beckman 
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(1984), Colson (1961, 1980), Comaroff and 
Roberts (1981), Epstein (1967a, 1967b), 
Gluckman (1958), Mitchell (1956), Nader and 
Todd (eds) (1978), Roberts (1979), Srinivas 
(1952, 1954, 1959) and Turner (1957). In the 
study of matriliny on Kalpeni I have gained 
substantially from the work of the late Kathleen 
Gough (1959, 1961) and from discussions 
with her. 

3 For a detailed argument regarding the most 
plausible period of these migrations, see Dube 
(1978). There is, however, no uniformity in 

early accounts. See Logan (1877), Ittaman 
(1976), Mannadiar (1977), Saigal (1990). 

4 By 1981 the population had risen to 3,543. 
These figures include the floating population 
of government officials and their families. 


Ellis (1924) have written extensively about 
_ the caste-like groups on the islands. Kutty 


(1972) has given a detailed account of the — 


confrontations between the Koya and the 
_- Melacheri on Kalpeni. 
6 The positions of karnavars, elders or jurors 
were hereditary for particular important 
. taravads. Each of these taravads had a history 
of how and when the patta or authorisation for 
karnavar status was obtained from the 
-Cannanore rulers. There were 16 such Koya 
taravads. It was only later, near the middle of 
this century, that some Malmi and Melacheri 
karnavars were appointed to the council. 

) long as a man continued to visit his wife he 
was expected to make a customary annual 
~"’. payment of rice and coconuts to her household 

and to bring garments and fabric for her.-He 
was also expected to meet part of her require- 
- ments of fancy clothes, cosmetics and oma- 
ments. It was common for a man to send to his 
wife’s household such things as tea, sugar and 
spices. Gifts were also made to the wife at 
‘important festivals, their value depending on 
the husband’s means. 
§*More than half of the men and women on the 
island had married more than once, and many 


had married several times. Marriage was brit- 


tle, divorce was easy. Men had a higher rate of 
remarriage: unlike women, they could remar- 
ry even while an earlier marriage was extant 
and did not have to wait out a three-month 


period of iddat after a divorce or the death of _ 
a spouse. It was the irrevocable talag that was _ 


_ practised. Although formally the initiative lay 
with the husband, the pattern of marital resi- 


dence enabled a woman to express her unwill- — 


, ingness to continue in a marriage. 
9’ These four diagrams represent four actual 


taravads on the island. Diagram | shows a. 


taravad that was also a property group and a 
domestic group. The taravad in Diagram 2 con- 
sisted of a single property group made up of 


several domestic groups. The taravad in Dia- 


gram 3 consisted of four property groups, each of 
which had in it one or more domestic groups. 
Diagram 4 pictures a taravad with three property 

groups that were also domestic groups. - 

_ 10 The descendants of one woman were set off as 
a unit from those of her sisters, this unit being 

. known as a tavazhi. Each woman of a taravad 
could thus have a tavazhi descending from 

_ her. It was a somewhat flexible term and was 
used to denote both an intermediary segment 
in the context of a larger group and a minimal 
segment of two-generation depth [Kutty 1972]. 
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11 An emphasis on ibadat appears to express 
very well the practice of Islam in Lakshadweep. 
The number of mosques on Kalpeni was quite 
disproportionate to the population and the 
physical space. The islanders were very par- 
ticular about prayer and fasting, the giving of 
alms on specific occasions, and discourses by 
visiting religious dignitaries. Haj was consid- 
ered difficult on account of expense, but those 
who had performed the pilgrimage were given 
special respect. Most important activities re- 
lated to religion were undertaken by matrilineal 


groups. The practice of religion thus appears’ 


to have been a reaffirmation of the solidarity of 

the kinship group, a buttressing of the relation- 

ships and values of the existing social struc- 

ture. For an account of the following of parti- 

‘cular saints such as Mohiddin Sheik and Riffai 

’ Sheik and the use of amulets, see Dube (1969) 
and Kutty (1972). | 

12 The etymology and significance of ‘Friday’ 

and ‘Monday’ are not known. Friday property 

' could be interpreted as being collective, fol- 

lowing the communal prayer characteristic of 


that day: The collective property of the taravad 


was justified by some persons ‘as a form of 
waqf property created for the benefit of a 


group of matrikin. This could not be disposed 


of but would be used for the livelihood of all 

- -the members of the group. As is well known, 

only the income of wagf property may be used: 
the property may not be disposed of. . 


_ 13 In this division according to stirpes or branch- 
es, a person who had a number of siblings 


would have a much smaller share than his 
mother’s brother. No comparison has been 
attempted so far of property disputes on Kalpeni 
and Androth with those on the other islands, 


nor has there been an investigation of the — 
texture of the MoBr-SiSo relationship in the | 


two sets of islands. 


14 A father contributed to the expenses of child- 
birth and paid the midwife. He also paid the — 


barber who shaved the child’s head on its'40th 
day. The major part of the expense on this 
ceremony was borne by the father, Supported 


_. by his matrilineal unit. In circumcision and in 


marriage he had an important part fo play, 
giving gifts and bearing part of the expenses. 
A man acted as wali (guardian) in the marriage 
of his daughter, gave her ceremonial clothes, 


and spent on the decoration of the bridal cham- ‘- 


ber. He received the mahr on behalf of the 
bride [see Kutty 1972]. 
15 Most of the cases. that I collected relating to 
property were from among the Koya, the tradi- 
tional owners of land rights. Only members of 
the Kaya group were permitted these suffixes. 


16 Fam thankful to: Danial Latifi,. scholar and 


senior advocate of the Supreme Court of India, 
for enlightening discussions on these points. 
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